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Background: 

At the Board of Pesticides Control (BPC)’s most recent meeting on February 9, 2024, the 

question was raised about the Board’s ability to suspend and revoke licenses.  

Pursuant to M.R.S. 22, ch. 258-A §1471-D (7) & (8), the Board has the ability to temporarily 

suspend licensure or certification through the provision of a public hearing. The Board also has 

the ability to seek revocation of licensure or certification through District Court with the 

cooperation of the Office of the Attorney General (OAG). 

History: 

 In 1979, two major incidents occurred during aerial applications of pesticides that led to license 

revocation.  

In June of 1979, a fixed-wing aircraft carrying 800 gallons of Sevin-4 Carbaryl Insecticide for 

spruce budworm control experienced a fire in the cockpit and the pilot downed the plane in Eagle 

Lake, a large water body in Aroostook County. Approximately 100 gallons of the insecticide was 

discharged into Eagle Lake. Unfortunately, information on the penalties for this case have not 

been located. License revocation is believed to have been part of the penalty. (see attached 

historical news articles) 

Also in June of 1979, an aerial forestry herbicide application conducted by helicopter resulted in 

significant drift. The BPC and OAG sought applicator license revocation of the helicopter pilot 
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and financial penalties against Northeast Helicopter Services, Inc. and St. Regis Paper Company. 

These penalties were challenged in District Court and a stay was granted by the Court pending 

the outcome of civil litigation brought against Northeast Helicopter Services, Inc. and St. Regis 

Paper Company by several landowners affected by the spray drift. The State of Maine appealed 

this decision to Superior Court which upheld the District Court decision. The Superior Court 

decision was then appealed to the Maine Supreme Court. Maine Supreme Court found that the 

District Court should not have granted a stay and vacated the decision by the Superior, 

reinstating the original penalties. The penalties were ultimately upheld after extensive court 

proceedings that were finally ratified by Maine Superior Court in 1982. (see attached news 

article and court decisions) 

In October of 1995, The Board voted to suspend the general use pesticide dealers license for 

seven Marden’s retail stores for repeated violations of torn pesticide bags and defaced pesticide 

labels. Following the adjudicatory hearing process in April of 1996, the Board directed staff to 

craft a consent agreement to resolve the violations. 



ADOPTED 9/19/84 

AMENDED 9/7/90 

AMENDED 6/3/98 

AMENDED 12/13/13 

Maine Board of Pesticides Control Enforcement Protocol 

The Board adopts the following enforcement protocol to be utilized in routine enforcement matters arising 

under the Board’s statutes and regulations.
1

1. Persons wishing to report potential violations should refer such matters, as soon and in as much detail as

possible, to the Board's staff. Where such reports are submitted by telephone, the Board requests that

confirmation be made in writing. As a general rule, where requested by the individual making the report,

the Board shall keep the identity of that person confidential, except as the Attorney General may advise

in a particular case that such information is subject to public disclosure under the Maine Freedom of

Access Law.

2. As soon as practicable after receipt of a report of a potential violation, the Board's staff shall investigate.

The precise method and extent of investigation shall be at the discretion of the staff, considering the

potential severity of the violation and its consequences, the potential the violation may have for damage

to the environment or human health, and other matters which may place demands upon staff resources at

the time.

3. Following staff investigation, if the staff determines that a violation has occurred of sufficient

consequence to warrant further action, the Board's staff may proceed as follows:

a. In matters not involving substantial threats to the environment or public health , the Board's staff may

discuss terms of resolution with the Attorney General's office and then with the violator without first

reporting the matter to the Board. This procedure may only be used in cases in which there is no dispute

of material facts or law, and the violator freely admits the violation(s) of law and acknowledges a

willingness to pay a fine and resolve the matter. The terms of any negotiated proposed resolution shall

be subject to the Board's subsequent review and approval, as provided in section 6b.

b. In matters involving substantial threats to the environment or the public health or other extraordinary

circumstances, or in which there is dispute over the material facts or law, the Board's staff shall bring the

matter to the attention of the Board. The staff shall prepare a written report summarizing the details of

the matter. Copies of the report shall be mailed to the alleged violator and any complainants so they may

make comments. The report and any comments will then be distributed to the Board prior to their next

available meeting. The staff will also notify the alleged violator and other involved parties about the date

and location of the meeting at which the alleged violation will be considered by the Board.

4. At the Board meeting, the Board shall hear from its staff and, if requested, from the alleged violator(s)

and/or their attorneys, as well as from other interested members of the public, to the extent reasonable

under the circumstances and in a manner which the Board's chairman shall direct. Ordinarily, such a

meeting will not be conducted as a formal adjudicatory hearing. Before making a decision regarding any

action(s) which it may wish to take in response to an alleged violation, the Board may choose to go into

executive session to discuss with its counsel the various enforcement options available to it and other

related matters which are not subject to public disclosure under the Freedom of Access Law. However,

all Board decisions shall be made on the public record and not in executive session.

1
 In emergency or other unusual situations, the Board and/or its staff may depart from this protocol, in a manner consistent with State 

law, when necessary to the handling of particular enforcement actions. 
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5. Following receipt of the staff report and other information presented to it and completion of whatever 

further inquiry or deliberations the Board may wish to undertake, the Board shall make a decision 

regarding which course(s) of action, as described in Section 6, it deems appropriate in response to the 

alleged violation. Any such decision will ordinarily be based upon the Board's judgment as to whether a 

violation of its statutes or regulations appears to have occurred which is of sufficient consequence to 

warrant an enforcement action, but shall not require that the Board be satisfied to a legal certainty that 

the alleged violator is guilty of a particularly defined violation. In disputed matters, the ultimate decision 

as to whether a violation is factually and legally proven rests with the courts. 

6. If the Board makes the determination that a violation appears to have occurred which warrants an 

enforcement action, the Board may choose among one or more of the following courses of action: 

 

a. In matters involving substantial violations of law and/or matters resulting in substantial environmental 

degradation, the Board may refer the matter directly to the Attorney General for the initiation of 

enforcement proceedings deemed appropriate by the Attorney General. Also, with regard to more 

routine violations with respect to which the Board finds sufficient legal and/or factual dispute so that it 

is unlikely that an amicable administrative resolution can be reached, the Board may choose to refer the 

matter directly to the Attorney General. 

 

b. On matters warranting enforcement action of a relatively routine nature, the Board may authorize and 

direct its staff to enter into negotiations with the alleged violator(s) with a view to arriving at an 

administrative consent agreement containing terms (including admissions, fines and/or other remedial 

actions) which are satisfactory to the Board, to the Attorney General and to the alleged violator(s). The 

Board will not ordinarily determine in the first instance the precise terms which should be required for 

settlement but may indicate to the staff its perception of the relative severity of the violation. In 

formulating a settlement proposal, the staff shall take into consideration all of the surrounding 

circumstances, including the relative severity of the violation, the violations record and other relevant 

history of the alleged violator(s), corrective actions volunteered by the alleged violator(s) and the 

potential impact upon the environment of the violation. The staff shall consult with the Attorney 

General's office before proposing terms of settlement to the alleged violator(s). Following successful 

negotiation of an administrative consent agreement with the alleged violator(s), the staff shall report 

back to the Board the terms of such agreement for the Board's review and, if it concurs, ratification. All 

administrative consent agreements shall become final only with the Board's and the Attorney General's 

approval. 

 

c. In the event that an administrative consent agreement cannot be arrived at as provided in paragraph b., 

the staff shall report the matter back to the Board for further action by it. Such action may include 

referral to the Attorney General for appropriate action. 

 

d. In addition, in appropriate cases, the Board may act to suspend the license of a certified applicator as 

provided in its statute, may act to refuse to renew the license of a certified applicator and/or may request 

that the Attorney General initiate proceedings in the Administrative Court to revoke or suspend the 

license of any such applicator. Where provided for by its statute, the Board shall give the licensee 

involved the opportunity for a hearing before the Board in connection with decisions by it to refuse to 

renew a license or to suspend such license. 

7. Whereas the Board is establishing this protocol in order to clarify and facilitate its proceedings for the 

handling by it and its staff of enforcement matters, the Board recognizes that the Attorney General, as 

chief law enforcement officer of the State, may independently initiate or pursue enforcement matters as 

he deems in the best interests of the State and appropriate under the circumstances. 



M.R.S. 22, ch. 258-A §1471-D. Certification and licenses 

7.  Suspension.    

A. If the board determines that there may be grounds for revocation of a license or certificate, it may 
temporarily suspend said license or certificate pending inquiry and opportunity for hearing, provided 
that such suspension shall not extend for a period longer than 45 days.   [PL 1975, c. 397, §2 (NEW).] 

B. The board shall notify the licensee or certificate holder of the temporary suspension, indicating the 
basis therefor and informing the licensee or certificate holder of the right to request a public hearing.   
[PL 1983, c. 819, Pt. A, §47 (AMD).] 

C. If the licensee or certificate holder fails to request a hearing within 20 days of the date of suspension, 
such right shall be deemed waived. If the licensee or certificate holder requests such a hearing, notice 
shall be given at least 20 days prior to the hearing to the licensee or certificate holder and to 
appropriate federal and state agencies. In addition, public notice shall be given by publication in a 
newspaper of general circulation in the State and such other publications as the board deems 
appropriate.   [PL 1983, c. 819, Pt. A, §48 (AMD).] 

D. This subsection is not governed by the provisions of Title 4, chapter 5 or Title 5, chapter 375. [PL 
1999, c. 547, Pt. B, §39 (AMD); PL 1999, c. 547, Pt. B, §80 (AFF).] 

8.  Revocation.  The District Court may suspend or revoke the certification or license of a licensee or 
certificate holder upon a finding that the applicant:   

A. Is no longer qualified;   [PL 1975, c. 397, §2 (NEW).] 

B. Has engaged in fraudulent business practices in the application or distribution of pesticides;   [PL 
1975, c. 397, §2 (NEW).] 

C. Used or supervised the use of pesticides applied in a careless, negligent or faulty manner or in a 
manner which is potentially harmful to the public health, safety or welfare or the environment;   [PL 
1975, c. 397, §2 (NEW).] 

D. Has stored, transported or otherwise distributed pesticides in a careless, faulty or negligent manner 
or in a manner which is potentially harmful to the environment or to the public health, safety or welfare;   
[PL 1975, c. 397, §2 (NEW).] 

E. Has violated the provisions of this chapter or the rules and regulations issued hereunder;   [PL 1975, c. 
397, §2 (NEW).] 

F. Has made a pesticide recommendation, use or application, or has supervised such use or application, 
inconsistent with the labelling or other restrictions imposed by the board;   [PL 1975, c. 397, §2 (NEW).] 

G. Has made false or fraudulent records or reports required by the board under this chapter or under 
regulations pursuant thereto;   [PL 1981, c. 470, Pt. A, §67 (AMD).] 

H. Has been subject to a criminal conviction under section 14 (b) of the amended FIFRA or a final order 
imposing a civil penalty under section 14 (a) of the amended FIFRA; or   [PL 1981, c. 470, Pt. A, §67 
(AMD).] 



I. Has had the license or certificate, which supplied the basis for the Maine license or certification 
pursuant to subsection 10, revoked or suspended by the appropriate federal or other state government 
authority.   [PL 1977, c. 694, §341 (NEW).] 

  

M.R.S. 7 §606. Prohibited acts 

1.  Unlawful distribution.  A person may not distribute in the State any of the following:   

A. A pesticide that has not been registered pursuant to the provisions of this subchapter;   [PL 2005, c. 
620, §5 (AMD).] 

B. A pesticide if any of the claims made for it or any of the directions for its use or other labeling differs 
from the representations made in connection with its registration, or if the composition of a pesticide 
differs from its composition as represented in connection with its registration; a change in the labeling 
or formulation of a pesticide may be made within a registration period without requiring reregistration 
of the product if the registration is amended to reflect that change and if that change will not violate any 
provision of FIFRA or this subchapter;   [PL 2005, c. 620, §5 (AMD).] 

C. A pesticide unless it is in the registrant's or the manufacturer's unbroken immediate container and 
there is affixed to the container, and to the outside container or wrapper of the retail package, if there is 
one, through which the required information on the immediate container cannot be clearly read, a label 
bearing the information required in this subchapter and rules adopted under this subchapter;   [PL 2005, 
c. 620, §5 (AMD).] 

D. A pesticide that has not been colored or discolored pursuant to section 610, subsection 1, paragraph 
D;   [PL 2005, c. 620, §5 (AMD).] 

E. A pesticide that is adulterated or misbranded or any device that is misbranded;   [PL 2021, c. 105, §1 
(AMD).] 

F. A pesticide in containers that are unsafe due to damage;   [PL 2021, c. 673, §4 (AMD).] 

G. Beginning January 1, 2022, a pesticide containing chlorpyrifos as an active ingredient;   [PL 2021, c. 
673, §4 (AMD).] 

H. A pesticide that has been contaminated by perfluoroalkyl and polyfluoroalkyl substances; or   [PL 
2021, c. 673, §4 (NEW).] 

I. Beginning January 1, 2030, a pesticide that contains intentionally added PFAS that may not be sold or 
distributed pursuant to Title 38, section 1614, subsection 5, paragraph D.   [PL 2021, c. 673, §4 (NEW).] 

 

 

 

 



2.  Unlawful alteration, misuse, divulging of formulas, transportation, disposal and noncompliance.  A 
person may not:   

A. Detach, alter, deface or destroy, wholly or in part, any label or labeling provided for in this subchapter 
or rules adopted under this subchapter;   [PL 2005, c. 620, §5 (AMD).] 

A-1. Add any substance to or take any substance from a pesticide in a manner that may defeat the 
purpose of this subchapter or rules adopted under this subchapter;   [PL 2005, c. 620, §5 (NEW).] 

B. Use or cause to be used any pesticide in a manner inconsistent with its labeling or with rules of the 
board, if those rules further restrict the uses provided on the labeling;   [PL 2005, c. 620, §5 (AMD).] 

C. Use for that person's own advantage or reveal, other than to the board or proper officials or 
employees of the state or federal executive agencies, to the courts of this State or of the United States 
in response to a subpoena, to physicians, or in emergencies to pharmacists and other qualified persons 
for use in the preparation of antidotes, any information relative to formulas of products acquired by 
authority of section 607 or any information judged by the board to contain or relate to trade secrets or 
commercial or financial information obtained by authority of this subchapter and marked as privileged 
or confidential by the registrant;   [PL 2005, c. 620, §5 (AMD).] 

D. Handle, transport, store, display or distribute pesticides in such a manner as to endanger human 
beings or their environment or to endanger food, feed or any other products that may be transported, 
stored, displayed or distributed with such pesticides;   [PL 2005, c. 620, §5 (AMD).] 

E. Dispose of, discard or store any pesticides or pesticide containers in such a manner as may cause 
injury to humans, vegetation, crops, livestock, wildlife or beneficial insects or pollute any water supply 
or waterway;   [PL 2005, c. 620, §5 (AMD).] 

F. Refuse or otherwise fail to comply with the provisions of this subchapter, the rules adopted under this 
subchapter or any lawful order of the board;   [PL 2021, c. 673, §5 (AMD).] 

G. Apply pesticides in a manner inconsistent with rules for pesticide application adopted by the board; 
or   [PL 2021, c. 673, §5 (AMD).] 

H. Use or cause to be used any pesticide container inconsistent with rules for pesticide containers 
adopted by the board.   [PL 2021, c. 673, §5 (NEW).] 

 

3.  Unlawful use.  A person may not apply glyphosate or dicamba within 75 feet of school grounds. This 
subsection does not apply to residential property or land used for commercial farming.   

For purposes of this subsection, unless the context otherwise indicates, the following terms have the 
following meanings:   

A. "Commercial farming" has the same meaning as in section 52, subsection 3;   [PL 2021, c. 197, §1 
(NEW).] 

B. "Residential property" means real property located in this State that is used for residential dwelling 
purposes;   [PL 2021, c. 197, §1 (NEW).] 



C. "School" means any public, private or tribally funded elementary school as defined in Title 20‑A, 
section 1, subsection 10, secondary school as defined in Title 20‑A, section 1, subsection 32 or a nursery 
school that is part of an elementary or secondary school; and   [PL 2021, c. 197, §1 (NEW).] 

D. "School grounds" means:   

(1) Land associated with a school building including playgrounds and athletic fields used by students or 
staff of a school. "School grounds" does not include land used for a school farm; and   

(2) Any other outdoor area used by students or staff including property owned by a municipality or a 
private entity that is regularly used for school activities by students and staff but not including land used 
primarily for nonschool activities, such as golf courses, farms and museums.   [PL 2021, c. 197, §1 
(NEW).] 

 

Title 7 §616-A. Penalties 

1.  Informal hearing.  When the staff of the board proposes that the board take action on a possible 
violation, the board shall notify the alleged violator before discussing the alleged violation. The alleged 
violator may choose to address the board and may also choose to be represented by legal counsel. This 
requirement does not constitute and is not subject to the same procedures as an adjudicatory hearing 
under the Maine Administrative Procedure Act.   

[PL 2005, c. 620, §16 (AMD).] 

2.  Civil violations.  The following violations are civil violations.   

A. A person may not violate this subchapter or a rule adopted pursuant to this subchapter or Title 22, 
chapter 258‑A or a rule adopted pursuant to Title 22, chapter 258‑A. Except as provided in paragraph B, 
the following penalties apply to violations of this paragraph.   

(1) A person who violates this paragraph commits a civil violation for which a fine of not more than 
$1,500 may be adjudged.   

(2) A person who violates this paragraph after having previously violated this paragraph within the 
previous 4-year period commits a civil violation for which a fine of not more than $4,000 may be 
adjudged.   [PL 2003, c. 452, Pt. B, §6 (RPR); PL 2003, c. 452, Pt. X, §2 (AFF).] 

B. A private applicator, as defined in Title 22, section 1471‑C, may not violate a rule regarding records 
maintained pursuant to section 606, subsection 2, paragraph G. The following penalties apply to 
violations of this paragraph.   

(1) A person who violates this paragraph commits a civil violation for which a fine of not more than $500 
may be adjudged.   

(2) A person who violates this paragraph after having previously violated this paragraph within the 
previous 4-year period commits a civil violation for which a fine of not more than $1,000 may be 
adjudged.   [PL 2011, c. 510, §1 (AMD).] 

[PL 2011, c. 510, §1 (AMD).] 



2-A.  Criminal violation.  A person may not intentionally or knowingly violate this subchapter or Title 22, 
chapter 258‑A, a rule adopted under this subchapter or Title 22, chapter 258‑A or a restriction of a 
registration issued pursuant to this subchapter. A person who violates this subsection commits a Class E 
crime. Notwithstanding Title 17‑A, section 1604, subsection 1 and sections 1704 and 1705, the court 
may impose a sentencing alternative of a fine of not more than $7,500 or a term of imprisonment of not 
more than 30 days, or both, for each violation. Prosecution under this subsection is by summons and not 
by warrant. A prosecution under this subsection is separate from an action brought pursuant to 
subsection 2.   

[PL 2019, c. 113, Pt. C, §1 (AMD).] 

3.  Continuation.  Each day that the violation continues is considered a separate offense.   

[PL 1989, c. 841, §3 (NEW).] 

4.  Exceptions.  

[PL 2003, c. 452, Pt. B, §8 (RP); PL 2003, c. 452, Pt. X, §2 (AFF).] 

5.  Criminal violations.  

[PL 2003, c. 452, Pt. B, §8 (RP); PL 2003, c. 452, Pt. X, §2 (AFF).] 

6.  Other relief.  Notwithstanding Title 22, section 1471‑D, subsections 6 to 8 and in addition to other 
sanctions provided under this section, the court may order that a violator obtain recertification credits 
through board-approved meetings or courses as a condition of retaining, maintaining or renewing a 
certification or license required under Title 22, chapter 258-A.   

[PL 1989, c. 841, §3 (NEW).] 

7.  Considerations.  In setting a penalty under this section, the court shall consider, without limitation:   

A. Prior violations by the same party;   [PL 1989, c. 841, §3 (NEW).] 

B. The degree of harm to the public and the environment;   [PL 1989, c. 841, §3 (NEW).] 

C. The degree of environmental damage that has not been abated or corrected;   [PL 1989, c. 841, §3 
(NEW).] 

D. The extent to which the violation continued following the board's notice to the violator;   [PL 1989, c. 
841, §3 (NEW).] 

E. The importance of deterring the same person or others from future violations; and   [PL 1989, c. 841, 
§3 (NEW).] 

F. The cause and circumstances of the violation, including:   

(1) The foreseeability of the violation;   

(2) The standard of care exercised by the violator; and   

(3) Whether or not the violator reported the incident to the board.   [PL 1989, c. 841, §3 (NEW).] 



[PL 1989, c. 841, §3 (NEW).] 

8.  Injunction.  The board may bring an action to enjoin the violation or threatened violation of any 
provision of this subchapter or any rule made pursuant to this subchapter in a court of competent 
jurisdiction of the district in which the violation occurs or is about to occur.   

[PL 1989, c. 841, §3 (NEW).] 

9.  No damages from administrative action if probable cause exists.  A court may not allow the 
recovery of damages from administrative action taken, or for a stop sale, use or removal order, if the 
court finds that there was probable cause for the administrative action.   

[PL 1989, c. 841, §3 (NEW).] 

10.  Sunset.  

[PL 1991, c. 829, §1 (RP).] 
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01  DEPARTMENT OF AGRICULTURE, CONSERVATION AND FORESTRY 
 
026  BOARD OF PESTICIDES CONTROL 
 
Chapter 70: ADJUDICATORY PROCEEDINGS 
 
 
SUMMARY: These regulations describe procedures the Board must follow in conducting hearings 
concerned with pesticide certification, licenses and permits. 
 
 
 
Section 1. Purpose 
 
 These rules are in conformance with the Administrative Procedure Act as promulgated pursuant 

to 5 M.R.S.A. §8051 and the Pesticides Control Board Law, 22 M.R.S.A. §1471-A et seq. 
 
 
Section 2. Applicability 
 
 A. These rules apply to proceedings when the Board considers the following: 
 
  1. The application of pesticides in a critical area described pursuant to 22 M.R.S.A. 

§1471-M(2)(A), when a rule establishing the critical area so provides; 
 
  2. The application of pesticides to a water body pursuant to 22 M.R.S.A. §1471-E; 
 
  3. The renewal of a previously issued certification, license or permit provided for in 

22 M.R.S.A. §§ 1471-D, 1471-N, unless the certification, license or permit is 
renewed by other action of the Board; 

 
  4. The amendment or modification of a certification, license or permit provided for 

in 22 M.R.S.A. §§ 1471-D, 1471-N; 
 
  5. The continuation of a temporary suspension of a license, certification or permit 

pursuant to 22 M.R.S.A. §1471-D(7)(C). 
 
 
Section 3. Application to Apply Pesticides to a Critical Area or Water Body 
 
 A. A written application for permission to apply a pesticide under 22 M.R.S.A. 

§§ 1471-M(2)(A) or 1471-E shall be addressed to the Director, Pesticides Control Board, 
Department of Agriculture, Augusta, Maine, 04333. 

 
 B. Such application shall contain such information as is requested by the Board. 
 
 
 



 
 
 

01-026 Chapter 70 page 2 

Section 4. Notice of Right to Hearing 
 
 A. Upon receipt of an application or otherwise when the Board's action is covered by these 

rules, the Board shall give notice to: 
 
  1. The person or persons whose legal rights, duties or privileges are at issue, by 

regular mail, sufficiently in advance of the anticipated time of the decision to 
afford an adequate opportunity to prepare and submit evidence and argument, 
and to request a hearing if so desired; and 

 
  2. The general public, in any proceeding deemed by the Board to involve the 

determination of issues of substantial public interest, such notice to be given 
sufficiently in advance of the anticipated time of the decision to afford interested 
persons an adequate opportunity to prepare and submit evidence and argument, 
and to request a hearing if so desired. 

 
 B. This section is complied with if notice is given as provided in 6 of these regulations. 
 
 
Section 5. Hearings 
 
 A. Upon request. A hearing shall be held upon receipt of a request by a person whose legal 

rights, duties or privileges are at issue under these rules. Failure by such person to request 
a hearing within 15 days of receipt of notice as provided in 4 shall be deemed a waiver of 
the right to a hearing. 

 
 B. Board's discretion. A hearing may be held, at the Board's discretion, in any proceedings 

deemed by the Board to involve issues of substantial public interest. 
 
 
Section 6. Notice of Public Hearing 
 
 A. When a hearing is to be held, notice shall be given as follows: 
 
  1. To the person or persons whose legal rights, duties or privileges are at issue, be 

regular mail, sufficiently in advance of the hearing date to afford an adequate 
opportunity to prepare and submit evidence and argument; and 

 
  2. In any proceeding deemed by the agency to involve the determination of issues 

of substantial public interest, to the public sufficiently in advance of the hearing 
date to afford interested persons an adequate opportunity to prepare and submit 
evidence and argument and to petition to intervene. 
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Section 7. Notice to the Public of a Hearing 
 
 A. Notice to the public. Notice to the public shall be given: 
 
  1. By publication, at least twice in a newspaper of general circulation in the area of 

the state affected; 
 
  2. By publication in any other trade, industry, professional or interest group 

publication which the agency deems effective in reaching persons who would be 
entitled to intervene as of right under section 12 of these regulations. 

 
  3. In any other manner deemed appropriate by the Board. 
 
 
Section 8. Notice 
 
 Notice shall consist of: 
 
  1. A statement of the legal authority and jurisdiction under which the proceeding is 

being conducted; 
 
  2. A reference to the particular substantive statutory and rule provisions involved; 
 
  3. A short and plain statement of the nature and purpose of the proceeding and of 

the matters asserted; 
 
  4. A statement of the time and place of the hearing, or the time within which a 

hearing may be requested; 
 
  5. A statement of the manner and time within which evidence and argument may be 

submitted to the Board for consideration, whether or not a hearing has been set; 
and 

 
  6. When a hearing has been set, a statement of the manner and time within which 

applications for intervention may be filed. 
 
 
Section 9. Presiding Officer 
 
 A. Presiding officer. The Board may authorize any agency member, employee or agent to 

act as presiding officer in any hearing. 
 
 B. Substitute officer. Whenever a presiding officer is disqualified or it becomes 

impracticable for him to continue the hearing, another presiding officer may be assigned 
to continue with the hearing; provided that, if it is shown that substantial prejudice to any 
party will thereby result, the substitute officer shall commence the hearing anew. 
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 C. Presiding officer; duties. Presiding officers may: 
 
  1. Administer oaths and affirmations; 
 
  2. Rule on the admissibility of evidence; 
 
  3. Regulate the course of the hearing, set the time and place for continued hearings, 

and fix the time for filing of evidence, briefs and other written submissions; and 
 
  4. Take other action authorized by statute or agency rule consistent with 

5 M.R.S.A., Chapter 375, subchapter IV. 
 
 D. Report. In the event that the presiding officer prepares any report or proposed findings 

for the Board, the report or findings shall be in writing. A copy of the report or findings 
shall be provided to each party and an opportunity shall be provided for response or 
exceptions to be filed by each party. 

 
 
Section 10. Bias of Presiding Officer or Board Member 
 
 A. Hearings; impartial. Hearings shall be conducted in an impartial manner. Upon the 

filing in good faith by a party of a timely charge of bias or of personal or financial 
interest, direct or indirect, of a presiding officer or Board member in the proceeding 
requesting that that person disqualify himself, that person shall determine the matter as a 
part of the record. 

 
 B. Counsel. Notwithstanding 1, the person involved may consult with private counsel 

concerning the charge. 
 
 
Section 11. Disposition without Full Hearing 
 
 A. Stipulation, settlement, consent order. The Board may make informal disposition of 

any adjudicatory proceeding by stipulation, agreed settlement or consent order. 
 
 B. Default. The Board may make informal disposition of any adjudicatory proceeding by 

default, provided that notice has been given that failure to take required action may result 
in default, and further provided that any such default may be set aside by the Board for 
good cause shown. 

 
 C. Issues limited. The Board may limit the issues to be heard or vary any procedure 

prescribed by these rules or 5 M.R.S.A. Chapter 375, subchapter IV if the parties and the 
Board agree to such limitation or variation, or if no prejudice to any party will result. 
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Section 12. Intervention As of Right 
 
 A. Any person showing that he is or may be a member of a class which is or may be 

substantially and directly affected by the proceedings, or any other agency of federal, 
state or local government which is or may be substantially and directly affected, shall be 
allowed to intervene as a party to the proceedings. 

 
 B. Intervention; interested person. The Board may, by order, allow any other interested 

person to intervene and participate as a full or limited party to the proceeding. This 
subsection shall not be construed to limit public participation in the proceeding in any 
other capacity. 

 
 C. Application. Application for intervention shall be received by the Director no later than 

five days before the commencement of the hearing, except for good cause shown. The 
application shall state the interest of the person or class and the reason it wishes to 
intervene. A copy of the application shall be sent by regular mail to the person or persons 
whose legal rights, duties or privileges are at issue. 

 
 D. Decision. The Board shall either grant or deny the application at the time of the hearing, 

unless all parties agree to an earlier decision. 
 
 E. Participation limited or denied. When participation of any person is limited or denied, 

the Board shall include in the record an entry to that effect and the reasons therefor. 
 
 F. Consolidation of presentations. Where appropriate, the Board may require 

consolidation of presentations of evidence and argument by members of a class entitled 
to intervene under subsection (A) of these regulations, or by persons allowed to intervene 
under subsection (B). 

 
 G. Participation. The Board shall allow any of its staff to appear and participate in any 

adjudicatory proceeding. 
 
 
Section 13. Ex Parte Communications; Separation of Functions 
 
 A. Communication prohibited. In any adjudicatory proceeding, no Board members 

authorized to take final action or presiding officers designated by the Board to make 
findings of fact and conclusions of law shall communicate, directly or indirectly, in 
connection with any issue of fact, law or procedure, with any person, except upon notice 
and opportunity for all parties to participate. 

 
 B. Communication permitted. This section shall not prohibit any Board member or other 

presiding officer described in subsection (A) from: 
 
  1. Communicating in any respect with other members of the Board or other 

presiding officers; or 
 
  2. Having the aid or advice of those members of his own Board staff, counsel or 

consultants retained by the Board who have not participated and will not 
participate in the Board proceeding in an advocate capacity. 
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Section 14. Opportunity to be Heard 
 
 A. Opportunity for hearing. The opportunity for hearing in an adjudicatory proceeding 

shall be afforded without undue delay. 
 
 B. Rights. Unless limited by stipulation under 11(C) or by Board order pursuant to 12(B) or 

12(F) or unless otherwise limited by the Board to prevent repetition or unreasonable 
delay in proceedings, every party shall have the right to present evidence and arguments 
on all issues, and at any hearing to call and examine witnesses and to make oral 
cross-examination of any person present and testifying. 

 
 
Section 15. Evidence 
 
 A. Rules of privilege. The Board need not observe the rules of evidence observed by courts, 

but shall observe the rules of privilege recognized by law. 
 
 B. Evidence. Evidence shall be admitted if it is the kind of evidence upon which reasonable 

persons are accustomed to rely in the conduct of serious affairs. The Board may exclude 
irrelevant or unduly repetitious evidence. 

 
 C. Witnesses. All witnesses shall be sworn. 
 
 D. Prefiling testimony. Subject to these requirements, the Board may, for the purposes of 

expediting adjudicatory proceedings, require procedures for the prefiling of all or part of 
the testimony of any witness in written form. Every such witness shall be subject to oral 
cross-examination. 

 
 E. Written evidence; exception. No sworn written evidence shall be admitted unless the 

author is available for cross-examination or subject to subpoena, except for good cause 
shown. 

 
 
Section 16. Official Notice 
 
 A. Official notice. The Board may take official notice of any facts of which judicial notice 

could be taken, and in addition may take official notice of general, technical or scientific 
matters within their specialized knowledge and of statutes, regulations and non-confidential 
agency records. Parties shall be notified of the material so noticed, and they shall be 
afforded an opportunity to contest the substance or materiality of the facts noticed. 

 
 B. Facts. Facts officially noticed shall be included and indicated as such in the record. 
 
 C. Evaluation of evidence. Notwithstanding the foregoing, the Board may utilize their 

experience, technical competence and specialized knowledge in the evaluation of the 
evidence presented to them. 

 
 
Section 17. Record 



 
 
 

01-026 Chapter 70 page 7 

 
 A. Record. In an adjudicatory proceeding, the Board shall make a record consisting of: 
 
  1. All applications, pleadings, motions, preliminary and interlocutory rulings and 

orders; 
 
  2. Evidence received or considered; 
 
  3. A statement of facts officially noticed; 
 
  4. Offers of proof, objections and rulings thereon; 
 
  5. Proposed findings and exceptions, if any; 
 
  6. The recommended decision, opinion or report, if any, by the presiding officer; 
 
  7. The decision of the Board; and 
 
  8. All staff memoranda submitted to the members of the Board or other presiding 

officers by Board staff in connection with their consideration of the case, except 
memoranda of counsel to the Board. 

 
 B. Hearings recorded. The Board shall record all hearings in a form susceptible to 

transcription. Portions of the record as required and specified in subsection A may be 
included in the recording. The Board shall transcribe the recording when necessary for 
the prosecution of an appeal. 

 
 C. Record; copies. The Board shall make a copy of the record, including recordings 

made pursuant to subsection B available at its principal place of operation, for 
inspection by any person during normal business hours; and shall make copies of the 
record, copies of recordings or transcriptions of recordings available to any person at 
actual cost. Notwithstanding the provisions of this subsection, the Board shall 
withhold, obliterate or otherwise prevent the dissemination of any portions of the 
record which are made confidential by state or federal statute, but shall do so in the 
least restrictive manner feasible. 

 
 D. Decision on the record. All material, including records, reports and documents in the 

possession of the Board, of which it desires to avail itself as evidence in making a 
decision, shall be offered and made a part of the record and no other factual information 
or evidence shall be considered in rendering a decision. 

 
 E. Documentary evidence. Documentary evidence may be incorporated in the record by 

reference when the materials so incorporated are made available for examination by the 
parties before being received in evidence. 

 
 
Section 18. Subpoena and discovery 
 
 A. Any party may request the issuance of a subpoena by the Board, and the Board may issue 

the same if it first obtains the approval of the Attorney General or of any deputy attorney 
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general. Such approval shall be given when the testimony or evidence sought is relevant 
to any issue of fact in the proceeding. 

 
 B. When properly authorized, subpoenas may be issued by the Board or by any person 

designated by the Board for that purpose, in accordance with the following provisions: 
 
  1. The form shall be similar to that used in civil cases before the courts. Witnesses 

shall be subpoenaed only within the territorial limits and in the same manner as 
witnesses in civil cases before the courts, unless another territory or manner is 
provided by law. Witnesses subpoenaed shall be paid the same fees for 
attendance and travel as in civil cases before the courts. Such fees shall be paid 
by the party requesting the subpoena. 

 
  2. Any subpoena issued shall show on its face the name and address of the party at 

whose request it was issued. 
 
  3. Any witness subpoenaed may petition the Board to vacate or modify a subpoena 

issued in its name. The Board shall give prompt notice to the party who requested 
issuance of the subpoena. After such investigation as the Board considers 
appropriate, it may grant the petition in whole or in part upon a finding that the 
testimony or the evidence whose production is required does not relate with 
reasonable directness to any matter in question, or that a subpoena for the 
attendance of a witness or the production of evidence is unreasonable or 
oppressive or has not been issued a reasonable period in advance of the time 
when evidence is requested. 

 
  4. Failure to comply with a subpoena lawfully issued in the name of the Board and 

not revoked or modified by the Board as provided in this section shall be 
punishable by a fine of not less than $500 and not more than $5,000, or by 
imprisonment not to exceed 30 days, or both. 

 
 
19. Decisions: Appeal 
 
 A. Every Board decision made at the conclusion of an adjudicatory proceeding shall be in 

writing or stated in the record, and shall include findings of fact sufficient to apprise the 
parties and any interested member of the public of the basis for the decision. The Board 
shall maintain a record of the vote of each member of the Board with respect to the 
Board's decision. A copy of the decision shall be delivered or promptly mailed to each 
party to the proceeding or his representative of record. 

 
 B. The Board shall inform the parties at the time the decision is delivered or mailed that they 

have the right to have the Superior Court review the decision and that a petition for 
review of the decision must be filed in the Superior Court within 30 days after receipt of 
notice of the decision pursuant to 5 M.R.S.A. §11002. 

 
 
 
STATUTORY AUTHORITY: 22 M.R.S.A., Chapter 258-A 
 
EFFECTIVE DATE: 
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